Unique Functions of a Lawyer Appointed to Represent a Child

Compiled by the ABA Center on Children and the Law
A lawyer for a child can use their legal knowledge to spot legal issues and questions: Lawyers are in the best position to spot legal issues regarding the children they advocate for.  Lawyers have a clear understanding of the law and established legal principles and case precedents.  Lawyers can pursue appropriate remedies for a child in other judicial as well as administrative hearing forums.  Lawyers know how to find and use relevant statutes, regulations, agency and court rules, and case law). 

Lawyers for children can, specifically:

· Schedule depositions, preserving testimony and alleviating what would otherwise be a delay in the resolution of a contested proceeding

· Call witnesses, conduct direct and cross-examination of witnesses both at trial and other evidentiary proceedings (including administrative hearings)

· Conduct discovery and introduce documentary evidence in compliance with rules of evidence

· Conduct voir dire
· Issue subpoenas duces tecum; disclosure and production of record requests

· Set hearings on court dockets

· File affidavits and writs on behalf of a child

· Draft settlement agreements and advise and sign off on pre-trial, post-adoption, or other legally-mediated agreements

· Use legal arguments to achieve a child’s case goals

· Counsel a child on the full impact of the legal proceedings and their rights within it, and on the legal impact of their testifying at criminal hearings and other proceedings

· File pleadings and motions including: 

· Motions for: discovery; to quash (e.g., suppress subpoenas served on a child); in camera testimony of a child; modification of current court orders; sanctions (e.g., contempt) for non-compliance with court orders when a child welfare agency has failed to implement court orders; protective orders to protect confidentiality or privilege rights of a child in regard to his/her therapy and therapeutic relationships; restraining orders; court-ordered parent, relative, or sibling visitation; immigration status-related issues

· Requests for court orders: that help ensure the safety of a child consistent with legal precedents; to show cause/contempt motions for a parent’s specific failures in meeting court-ordered conditions or prior orders regarding children; obtain criminal records; help obtain child welfare agency reports or records; to compel an agency to provide a clothing voucher for a child or otherwise to address an immediate critical need of the child
· File requests for joinder against public or private agencies, for example when they fail to provide appropriate services
· Formally petition for: development of a treatment plan, a “permanency hearing,” termination of parental rights, a child’s legal emancipation where appropriate, suspension of parental education rights where warranted, granting a child “special immigrant juvenile status,” etc.  Also call a hearing if child is unsatisfied with a placement, or to address issues on key aspects of the child’s life, including provision of appropriate services and evaluations (for example, where the child has learning disabilities).
A lawyer for a child can file legal briefs: Lawyers are officers of the court and members of the bar who can file briefs with the court on a point of law.  For example, through briefs or memoranda of law, lawyers can assert a client’s due process rights or argue that a constitutional right has vested.  

A lawyer for a child can file appeals of trial court decisions: Lawyers can also appear before higher courts representing that child and file appellate briefs in those cases.

A lawyer for a child can maintain an attorney-client relationship: Lawyers and children can uniquely share privileged communications on case issues, ensuring the child’s confidentiality and sense of privacy.

A lawyer for a child must follow a binding set of ethical rules: Lawyers are bound by rigid, enforced ethical rules.  These legal obligations create a high standard of care when representing a child.

A lawyer for a child can assure that a child’s expressed positions related to the litigation are effectively presented to the court, represent a child’s legal interests and rights, and protect child clients by using their legal skills: Lawyers can assure that the child-client’s expressed wishes are effectively presented to the court.  Lawyers can provide the court with legal justifications for actions and advocate for positions for which there is legal precedent on behalf of child-clients.  Lawyers are required, by ethical codes, to act as a “zealous advocate” for their clients to make sure the child’s voice is heard throughout the proceedings.  Appointment of a lawyer for a child puts the child on an equal footing with the parents and child welfare agency, both of which are routinely represented by counsel.

A lawyer for a child can gain legal access to records: Lawyers may gain access in a dependency case to non-public court information, school records, medical records, and mental health records in some situation where lay representatives of a child may not be granted such access.

A lawyer for a child can protect a child’s legal rights to financial benefits: For example, a child’s legal right to a Social Security entitlement may not be protected without a lawyer, and the parents’ lawyers may have avoided key issues at stake for the children.

A lawyer for a child can educate an abused and neglected child on their legal rights: These youth need to understand their rights to consent to health care, on privacy of their health and counseling/therapy records, on access to education, shelter care, public benefits, and services.

A lawyer for a child can assist a child in related but separate legal matters: Lawyers can legally assist a child in non-dependency legal matters having to do with other tribunals (i.e. probate, delinquency, truancy, mental health, administrative hearings, immigration status, etc.) based on knowledge of or legal training in other areas of law.  Lawyers can evaluate potential legal claims a child may have and either directly or through arranged outside counsel represent the child in those legal forums.  Lawyers can make legal appearances at ancillary (delinquency, conservatorship, special education) legal proceedings for the child.  If an adolescent in foster care gets into trouble, a lawyer might help keep that youth out of an inappropriate detention setting.  Lawyers can bring other legal issues to the attention of a court and seek an appointment order to represent the child, or to have other counsel appointed to represent the child (e.g., in immigration status or probate proceedings.

A lawyer for a child can make appropriate legal referrals on a child’s behalf: Lawyers can make referrals to other legal professionals based on knowledge of law in other areas.

Examples from Lawyers’ Personal Experiences Representing Children


“I was able to sit in, as a ‘member of the bar’ on closed juvenile proceedings involving another member of the family….  Perhaps, had I been a lay GAL, I could have petitioned for permission to attend, but that then would have been subject to the judge’s discretion, and would have involved a separate proceedings on my ‘need to know’.  I suspect I would have been excluded in the interests of the confidentiality of the unrelated minor.”


“I represented a teen mom and filed a motion to have her baby placed with a family friend who later ended up adopting the baby.  CPS was very against it, but did not have termination grounds and my client was adamant that she would not relinquish to the Department…. I have also threatened to file motions for contempt when CPS kept dragging its heels getting a relative placement licensed as a foster home so they could receive payment and continue to care for the kids.  In that case, the kids will probably end up with these relatives – a huge plus for everyone involved.  It is amazing how quickly an agency can move when threatened with going back into court to explain inefficiency!”


“I have found that when people find out I’m an attorney…they are more likely to give more information.

“In the matter I was involved in today, the psychological functioning of both parents is at issue.  The court rightfully referred them for a psychological evaluation.  However, the psychological evaluation came back pretty dark for both parents and therefore both parents have no impetus to allow the doctor to be called to the stand.  Since I am the GAL [not acting as a lawyer] I cannot call the doc.  So this means that potentially the one key piece of evidence does not get before the court.”


“An attorney can often intervene with victims of a child-client’s delinquent behaviors in an effort to reduce the need for detention or criminal sanctions and still provide relief to victims (i.e., speak with shoplifter victims and arrange restitution and/or reimbursement of merchandise without court intervention and provision of resources)…. An attorney can often discuss the legal ramifications of a child-client signing contracts of other agreements and pursue appropriate remedies for a child-client.”


“An attorney-ad litem can petition for relative placement (versus a shelter or foster home) pending an approved home study; for child support from parents whose children are being cared for by relatives or symbolic relatives; for sibling visits, if those are not being facilitated by CPS; for medication reviews of their clients if they believe they are over medicated or need medication adjustments; to cease visitation with a parent if it becomes detrimental and contrary to the best interest of the child client; to ensure that a child who is removed from his/her home gets to attend their school of origin in accordance with federal law (McKinney-Vento), among other things.”


“[As a lawyer I] developed an argument under the UCCJA that prevented immediate return of the child to another state where the abusive Dad lived.  Helped de-list a child perpetrator from a state sex offender registry requirement after he had successfully completed treatment.  Helped a DSS caseworker figure out a means to get around immigration regulations that would have made a child immediately deportable at age 18.  Interacted with a D.A. regarding ways to get my child (victim) client’s abuser’s criminal case processed more quickly and efficiently, without the child testifying.  Intervened in the criminal process to get the usual no-contact provision for an accused sex offending parent (mother of a 6 year old) dropped because of exigent circumstances, when it was appropriate for the child, and the lack of supervised contact was really hurting the child.”


“I intervened in an adoption proceeding of a client that was occurring in a court in another county.  I was appointed the child’s lawyer….  I had reason to believe that the prospective adoptive parents were unsuitable so I filed a motion, which was allowed, to intervene in the adoption proceedings.”


“I briefed and argued the admissibility of a taped forensic interviews of an unavailable child.”


“As for specific things an attorney can (and should) do for her child clients: …intervene (with Individualized Education Plans) where necessary if the school district fails to adequately assess and provide accommodations, including taking the matter to court if necessary; obtain information from therapists, counselors, etc. without having to disclose information in violation of my client’s privilege; assert the child’s right to confidentiality with respect to therapists, counselors, medical care, etc.; intervene when a parent or other party attempts to call the child as a witness (by subpoena, or voluntarily); bring independent motions for visitation (including siblings and grandparents); oppose and litigate recommended dispositional plans, including placements and permanency decisions; assert a child’s right to refuse psychotropic medications; secure necessary medical and/or mental health care including placement in secure facilities if necessary; address competency issues.”


“Recently…I designed a visitation and custody plan that permitted the young children of a mother who tested positive for cocaine to have frequent supervised visits with mom, and nightly phone calls.  So lawyers negotiate the terms of the orders that affect children.”


“I also have another case where I represent a mildly-mentally retarded mother who is under guardianship, as are her children.  Her guardian reported the abuse and neglect.  It has now gone both to the probate court for termination of parental rights and to the superior court for a writ of certiorari based on the failure of the state to provide services addressing her mental retardation.  The children were immediately placed in a prospective foster home and nothing has been done to accommodate the mother’s disability.  I am planning to file a motion in probate court asking for an attorney (for the child)…given the complexity of the issues with the guardianship and the American With Disabilities Act and mother’s possible claim against the state.”


“Quite apart from the inclusion of public agencies in the matter, what if a hospital is refusing to treat?  What if a third party is harassing the foster parent?  An attorney can file a collateral action on behalf of the child to provide necessary protection as to private parties.”


“There were times when, as a child’s attorney, I informed the court that my 16-year-old sex-abuse victim wanted to return to her perpetrator father who had not completed sexual perpetrator’s therapy.  This was, of course, after consultation with my client.  I explored the issue at length.  It was a terrible situation in which to find myself, but I felt bound to do that.  I believe that, as the child’s attorney, I was the only one in the courtroom who was willing to speak for her.  Her advocate, child protection, and the court all had her best interested at heart…I believe even now, that I did what was required of me, what the child wanted and, on some level needed, as well as what the system, as a whole, required and needed.  All this is said to demonstrate an absolute and necessary distinction between legal advocacy and other forms of advocacy.  Neither is more important; both are vital to the best interests of children.”


“Among the things a lawyer can do -- that lay advocates may not be able to do -- are: 
(1) Representing the kid at school disciplinary meetings; 
(2) Getting more appropriate Individualized Education Plans at special education meetings; 
(3) Accompanying the kid (and family) to Temporary Restraining Order hearings that touched on the kid’s situation, and addressing the court about the kid’s situation (although not representing the kid’s family on the underlying restraining order); 
(4) Tell the kid about our state Criminal Victim Compensation Act and help her…process a claim there under; 
(5) Advise the foster family that they have the right to attend CPS review hearings and to have their view heard by the judge; 
(6) Attend juvenile court matters and be an additional, more informed advocate for the kid, in addition to the heavily burdened public defender; 
(7) Represent the kid’s interests in criminal prosecutions against parents, from the victim impact perspective.  This includes giving compliance and sentencing info to the D.A. and the probation officer.  (This seems to last as long as the underlying criminal case, given the sequential probation violations.); 
(8) Interface with CPS in regards to a minor’s own child (born while in state care) and advise her about her own parental rights, given that this girl didn’t get her own appointed attorney (as a parent of a child in custody), in that the infant was not being removed from her own care; and

(9) Give the kid legal advice—answering questions about the age of statutory rape, whether a school can search your backpack, etc.”

